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DEQ SI ON AND CRDER ON CHALLENGED BALLOTS

h March 10, 1988, the Wiited FarmVrkers of
America, AFL-AQO (U”Wor Uni on), petitioned for an el ecti on anong
all the agricultural enpl oyees of Bunden Nursery, I nc. (Empl oyer).
A representation el ection was conducted on March 17, 1988, and the

official Tally of Ballots showed the follow ng results:

No Lthion . . . . . . .0
Challenged Ballots . . : : 15
\Voi d . . . . 0
TOTAL. . . . . . . .20

As the nunber of unresol ved challenged ballots was sufficient to
affect the outcone of the el ection, the Regional D rector
(hereinafter, RD) conducted an investigation and i ssued his Report
on Chal lenged Ballots on August 3, 1983. In his report, the RD
recommended that challenges to the ballots of eight voters be
sustai ned on the ground that those voters, as nmenbers of the famly

headed by the sol e sharehol ders of the enploying entity,
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are rendered ineligible to vote by Title 8 California Code of
Regul ations, section 20352( b) (5) Y and applicable precedents of
the National Labor Relations Act (NLRA)?Z . He al so recomended
overruling the challenges to six voters who the Enpl oyer clai med were
commer ci al packi ng shed workers and therefore non-agricul tural workers
ineligible tovote. Finally, the RDrecomrended that the chal |l enge
to the ballot of one voter be placed in abeyance, pending the outcome
of the other chall enges, due to conflicting evidence as to the
supervi sory status of that voter.

The Enployer timely filed an exception and brief in support
thereof to the RO s recomrendati on that the Agricultural Labor
Rel ati ons Board (ALRB or Board) overrule the challenges to the
bal lots of the alleged commercial workers.® It contends that,
under precedents of both the NLRA and the Agricultural Labor Relations

Act ( ALRA), enployees are not agricultural "where a conpany does not

exclusively grow and ship all the product itself." Bunden Nursery,
I nc., is saidto be engaged in such
y

(h page 1 of the RDOs report, this section of the California Code
of Regulations is erroneously designated as section 20352(a)(3) .

Z Section 1148 of the Agricultural Labor Relations Act provides
that this board shall follow applicable precedents of the National
Labor Rel ations Act, as anended.

g The Enpl oyer requests that the Board del ay the openi ng and
count i nP of those ballots while the Enpl oyer seeks a ruling fromthe
National Labor Rel ations Board (NLRB) on its petition to have the
NLRB assert jurisdiction over the workers in question. However, during
t he pendency of the Enpl oyer's exceptions before this Board, we
recel ved a communi cation fromthe Enpl oyer which advised us that its
petition to the NLRB had. been wthdrawn. The Enpl oyer's request is
t her ef ore deened noot .
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comrercial activity "since a significant amount of the packing and
shipping of flowers done at their packing shed . . . conmes from
growers whose flowers are transported to the [ nursery]." However
contrary to the Board's regulations, the Enployer's exception in
this regard is not supported by any decl arations or docunentary

evi dence (see Cal. Code Regs., tit. 8 §20363(b).)2%  nder such
circunst ances, the Enpl oyer's conclusory statements inits brief are
insufficient to rebut the RO s recomendation in this regard.

(Sequoia Oange Co. (1987) 13 AARB No. 9) . W therefore adopt the

RD s recomendation that the challenges to the ballots of the six
al l eged commerci al workers be overrul ed and hereby order that said
bal | ot s be opened and count ed.

No exception was filed with respect to the RD s
determ nation that eight of the challenged voters were enpl oyer
fam |y nmenbers and therefore ineligible to vote as agricultura
wor kers. Nevertheless, we find his analysis in this regard to be
fundanental |y erroneous and therefore cannot accept his

recommendat i on. ¥

4"\We note that the RD simlarly did not receive any such

decl arations or docunentary evidence fromthe Enpl oyer during the
course of his investigation

Y Pursuant to Title 8, California Code of Regul ations, section
20363( b) , the conclusions and recomrendati ons of the Regi onal
Drector set forth in his Report on Challenged Ballots are deened
final unless exceptions to the conclusions and reconmrendati ons are
filed wth the Executive Secretary of the Board. As the Enpl oyer has
filed exceptions wth respect to at |east part of the RD's report,
we do not feel constrained to accord finality to individual
concl usi ons and recommendations that are not the subject of an
exception. Even in those contexts where the NLRB

(fn. 5cont. on p. 4)
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The RD cites Supreme Court and National Labor Rel ations
Board ( NLRB) precedent for the proposition that close relatives of
managenment, particularly those in closely-held fam |y businesses,
are subject to exclusion frombargaining units "on the basis that
because of their special status as fam |y nenbers their interests are
more closely aligned with famly interests than with the interests of
other enployees inthe unit." In his assessnent of federal case
law, the RDis correct. (See NLR3 v. Action Autormotive, Inc. (1985)
469 U.S. 490 [105 S (. 984, 118 LRRM2577]; Pandick Press M dwest,
Inc. (1980) 251 NLRB 473 [105 LRRM1161].) However, in

concl uding that such precedent is fully applicable under the ALRA and
shoul d be foll owed by this Board, the RD overl ooks key differences
between the ALRA and the federal act with respect to enployee status
and unit determ nations.

The paraneters of voting eligibility under the NLRA are
establ i shed by sections 2(3) and 9( b) . In defining the term
"enpl oyee", section 2( 3) specifically excludes any individua
enmpl oyed by his parent or spouse. Section 9( b) serves to further
circumscribe eligibility by giving the NLRB great flexibility in
determ ning the appropriate bargaining unit:

The Board shal |l decide in each case whether in order to
assure to enployees the fullest freedomin exercising

(fn. 5 cont.)

attributes such fi naIitK, i . e., consent elections, the finality is
not "absolute." (See Lowell Corrugated Container Corp. (1969) 177
NNRB 169, 171 [72 LRRM1419].) Thus, inits investigative capacity
pertaining to certification matters, the Board will overturn such

ot herwi se final determ nations or conclusions of a Regional Director's
report when it deems themto be arbitrary, capricious, or not
p%nsdon)ant with Board policy or the statutory design of our Act. (See

i bid.
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the rights guaranteed by this Act, the unit appropriate

for the purposes of collective bargalnlng shall be the

enpl oyer unit, craft unit, plant unit, or subdivision

thereof . :
As a result of the broad discretion given to the NLRB by section
9(b), "comunity of interest" considerations have cone to be the
principal guide for unit determ nations under the NLRA. In the
context of such considerations, voting eligibility for those famly
menbers who have not al ready been excluded as enpl oyees by section
2(3) is determned by whether such individuals enjoy a "speci al
status” with their enployer.

In sharp contrast to the framework for voting
eligibility under the NLRA, the ALRA itself contains no fam|ly-based
exclusion fromits definition of "agricultural empl oyee":® and aside
froma narrow geographi c-based exception, section 1156. 2 of the ALRA
requires every bargaining unit to include "all the agricultural
enpl oyees of the empl oyer."™ Thus, enployer famly nenbers who fall
within our Act's definition of "agricultural enployee" are
presunptively entitled to vote in unit elections. Section
20352(b) (5) of our regulations renoves voting eligibility for the
closest relatives of the employer -- parent, child and spouse-- but
there is no other basis for invoking community of interest

considerations in establishing voting eligibility under

 Through a duly adopted regul ati on, the ALRB has incor por at ed
into its voting procedures a limted formof fam|y-based exclusion
fromvoting eligibility. Section 20352( b) (5) renoves voting
eligibility from

] he parent, child, or spouse of the enployer or of a
ubs L |aI stockhol der in a cl osely held corporation
iC

[t
su
whi t he enpl oyer.
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our Act.” |

In light of the significant differences between the two
statutes as they relate to enpl oyee status and unit determ nati ons,
we cannot concl ude that M.RA precedent regarding voting eligibility
for enployer famly nmenbers is "applicable" precedent which we are
mandated to fol | ow pursuant to section 1148 of the ALRA. ¥ As the
ALRA itsel f contains no famly-based excl usions fromvoting
eligibility and affords us only limted di scretion in determning
appropriate bargaining units, we are unwilling to expand the famly-
based excl usions fromvoting eligibility beyond those al ready set
forth in Title 8, California Code of Regul ations, section
20352( b) (5) Y

r As a possible counterweight to the mninal restrictions on
voting eligibility of famly nenbers, our Act, unlike the NLRA
contains a specific provision, section 1154. 6, naking it an
unfair |abor practice for an enpl oyer or |abor organization to
wllfully arrange for persons to becone enpl oyees for the prinary
purpose of voting in el ections.

8 Thi s concl usi on had previously been reached by the Board in
Agri-Sun Nursery, (1987) 85-RG4-Finits February 7, 1986 Qder
Setting Chal lenged Ballot for Hearing. There we held that "if the
evi dence shows Ft_ he voter in question] to be an agricultural
enpl oyee, her eligibility to vote will not depend on a 'community of
interest' determnation (see Action Autonotive, Inc. (1985) 105
S.Ct. 984) as section 1156.2 of the Agricultural Labor Rel ations Act
nmandates that the rel evant bargaining unit shall be all the
agricultural enpl oyees of the enpl oyer."” VW& noted that "Section
1156. 2 contains a single exception, concerning two or nore non-
cont i guous geographi cal areas, which is not relevant here." (Ibid.)

% The Board applied simlar reasoning in Mrika Kuramura (1982)
8 ALRB No. 86. There the Board upheld the RD' s recommendation that
it overrule the challenge to the ballot of the alleged comonlaw w fe
of the enployer and al so overrule challenges to the ballots of the
daughters-in-law of the enployer. It agreed with the RD that our
regul ations "exclude fromeligibility only the spouse, parents and
children of an enployer, and [ do] not apply to in-laws or friends of an
empl oyer." (1d. at p. 2.

14 ALRB No. 18 6.



In accordance with the foregoing determ nati ons, we reject
the RD' s recomendation that we sustain the challenge to the ballot of
Ki nuyo Bunden, daughter-in-law of the company's sole sharehol ders.
Under the view we take of this matter, it is of no consequence that
Ki nuyo Bunden is the spouse of the individual who serves as the
conpany's Vice-President, Secretary-Treasurer, and CGeneral Manager.
That i ndividual, while the son of the conpany's sole sharehol ders, is
not a sharehol der hinmself and thus his spouse does not cone within the
anbit of Title 3, California Code of Regulations, section 20352( b) ( 5) .

We also reject that the RD's recommendation that we sustain
the challenges to the ballots cast by Shuichi Bunden, Ryoji Bunden
Janes Lord, Jerry Lord and Charlene Lord, the five granchildren of the
company's sol e sharehol der. Although their parents, as children of
the company's sole sharehol ders, are ineligible to vote under the
terms of Title 8, California Code of Regul ations, section
20352( b) (5), the five grandchildren do not fall within the plainly-
defined ineligible category.

We therefore conclude that of the eight fam |y menbers
who cast chal l enged ball ots, only the children of the conpany's
sol e sharehol ders, Tsuyoshi ( Ty) Bunden and Noriko Lord, should be

deemed ineligible to vote. X0/

NMenber Gonot woul d find that the ALRA itself affords no basis for
excluding any agricultural enployee fromparticipationin a unit
el ection on the basis of his or her famlial relationship to the
enpl oyer. Consequently, he woul d have preferred to have the Board
entertain further briefing fromthe parties as to whether Title 8,
California Code of Regul ations, section 20352(b) (5) is invalid as
applied to the two fam |y members whomthe Board deens ineligible to
vot e.

(fn. 11 on page 8)
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Finally, we adopt the RD's reconmendation that a final,
determnation of the voting status of alleged supervisor Jose Luis
Perez be held in abeyance pending the outcome of the revised tally
of ballots.

CROER

The chall enges to the ballots of alleged commrerci al
packi ng shed workers RAUL CERVANTES, EPNESTI NA PEREZ JI MENEZ, MANUEL
PEREZ ALFARO, GERARDO GARCI A SOTO, H LDA ALFARO and RCDOLFO PEREZ
ALEJO are hereby overrul ed in accordance with the reconmendation of
the Regional Director.

The challenges to the ballots of famly nenbers
TSUYCSH ( TY) BUNDEN and NCRI KO LORD are hereby sustained and the
chal l enges to the ballots of KINUYO BUNDEN, RYQJI BUNDEN, SHU CHI
BUNDEN, JAMES LORD, JERRY LORD and CHARLEME LORD are hereby
over rul ed.

The Regional Director is directed to open and count the
twel ve ballots subject to the challenges which we have overrul ed, and
thereafter to prepare and serve upon the parties a revised Tally of
Bal | ot s.

In accordance with the reconmendation of the Regional

WNermber Ranos Richardson woul d have had the Board entertain
further briefing fromthe parties on whether Title 8, California Code
of Regul ations, section 20352( b) (5) mnay be too narrowy drawn,
thereby permtting close famly nenbers to be deemed eligible voters
and excl uding others based solely on their famly ties. She believes
it would be appropriate to consider applying, on a case by case
basis, the factors used by the NLRB in determning if an enpl oyee's
interests are too closely aligned with the enployer, rather than
arbitrarily deciding that a parent, child or spouse of the enployer
wi |l always be excluded, as the regul ations now st ate.

14 ALRB Mo. 18 8.



Director, the challenge to the ballot of alleged supervisor JCSE

LU S PEREZ is hereby placed in abeyance pending the results of the
revised Tally of Ballots. |If said challenge proves to be outcone

determnative, it will be set for hearing.

Dated: Decenber 21, 1988

BEN DAVI DI AN, Chai r man*?

JON P. MOCARTHY, Menber

GRECCRY L. QONOT, Menber

| VONNE RAMOS RI CHARDSON, Menber

2 The signatures of Board Menbers in all Board Deci sions
appear wth the signature of the Chairnan first, if participating,
followed by the signatures of the participating Board Menbers in
order of their seniority. Mmnber Hlis did not participate in this
case.

14 ALRB No. 18



CASE SUMVARY

Bunden Nursery, Inc. 14 ALRB No. 18
(United Farm Wrkers of America, AFL-C O Case No. 88-RC 3-SAL

Regi onal Director's Report on Challenged Ballots

An el ection was conducted anong all the agricultural enployees of
Bunden Nursery, Inc. (Employer). The official Tally of Ballots
showed that the UFWreceived 5 votes and that the renainin? 15
ball ots were chall enged. As the nunber of unresolved chal [ enged

ball ots was sufficient to affect the outcone of the election, the
Regional Director ( RD) conducted an investigation and issued a
Report on Challenged Ballots. The RD identified 3 categories of
chal I enged bal lots, vi z., one ballot alleged to be that of a
supervisor, 6 ballots alleged to be those of commercial rather than
agricultural workers, and 8 ballots alleged to be those of famly
menbers or ot her Persons having a special status wth managenent.

The RD found insufficient evidentiary documentation to sustain the
chall enges to the workers alleged to be commercial rather than
agricultural. The RD di d, however, sustain the challenges to famly
menbers and/or related persons, finding that two persons were
ineligible under the terns of Title 8, California Code of

Regul ations, section 20352( b) ( 5) as children of sole sharehol ders
of a famly corporation, and that another 6 persons were ineligible
as having special status by virtue of their relationship to the sola
sharehol ders or officers of the conpany. The RD found a factual
conflict to exist as to the status of the putative supervisor, and
recomrended his ballot remain uncounted pending the outcome of the
resol ved ball ot chal | enges.

Boar d Deci si on

The Board uphel d the RD on the supervisorial and commercial workers
chal l enged bal | ots. However, the Board overrul ed the chal | enges as
to the six persons said to be ineligible due to their special status.
The Board decided t hat, as the ALRA, in sharp contrast to the NLRA
contains no famly-based exceptions to voting eligibility, and aside
froma narrow geogr aphi c-based exception, provides that an appropriate
unit for collective bargai ning under the ALRA consists of all
agricultural enpl oyees of the enpl oyer, the Board was wi t hout
discretion to expand the category of persons ineligible to vote
beyond those set forth in Title 8 Glifornia Gode of Regul ati ons,
section 20352( b) (5). ¥

Y Menber Gonot woul d have the Board ask for briefing fromthe
parties on the question whether Title 8, California Code of
Regul ations, section 20352(b) (5) isinvalid for lack of statutory
foundation in the ALRA Mnber Ranos R chardson woul d have the Board
ask for briefing fromthe parties on the scope and application of
Title 3, Gadlifornia Gode of Regul ations, section 20352(b) (5) .



The Board therefore ordered the ballot of the wife of a. corporate
officer who was not a sharehol der to be opened and counted, as well
as those of the five grandchildren of the sol e sharehol ders.

* * %

This Case Sunmary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* * %
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STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

D ™ 2™

In the Matter of: Gase No. 88

BUNDEN NURSERY,

REG ONAL DI RECTOR' S
REPCRT ON CHALLENCED
BALLOTS

Enpl oyer,
and

UN TED FARM WIRKERS
OF AMERI CA, AFL-CA O

N e N N N N N N N N

On March 10, 1988, a petition for certification was filed
by the United Farm Workers of Anerica, AFL-CI O (hereinafter called
UFW, seeking an election in a unit of all agricultural enployees of
Bunden Nursery (hereinafter, Enployer). The election was held on
March 17, 1988. The tally of ballots issued on March 17, 1988 show

the foll ow ng:

UFW 5
No Union 0
Chal | enged Bal | ots 15
Voi d 0

20

As the nunmber of unresolved challenged ballots was sufficient to
affect the outcome of the election an agent of the undersigned was
directed to investigate the challenged ballots and the Uni on and the
Enpl oyer were given an opportunity to submit their respective
positions and evi dence.

Ei ght persons were chal l enged by the ALRB and by the UFW as
fam |y nmenbers under the Title 8, section 20352(a) (3), of the



California Code of Regul ations which states:

" Any challenge nust be asserted prior to the
tine that the prospective voter receives a ball ot
and be limted to one or nore of the follow ng
grounds:

( 3) The prospective voter is enployed by
his or her parent, child, or spouse, or
i's the parent, child or spouse of a
substantial st ockhol der in a closely held
corporation which is the empl oyer.

The ei ght chal | enged persons i ncl ude:

RYQJI BUNDEN CHARLENE LORD

SHUI CHI BUNDEN JERRY LORD

NCRI KO LORD TSUYOSH TY BUNDSN
JAMES LORD KI NUYO BUNDEN

The investigation reveal ed the fol |l ow ng facts regardi ng
t hese ei ght chal | enged per sons:

1. The Ewloyer is a Gilifornia corporation. The sole
sharehol ders of the Conpany are Takuna and Chi yko Bunden.

2. Ken Bunden is the son of Takuma and Chi yko Bunden and is
the Vice-President, Secretary-Treasurer and General Manager of Bunden
NUr sery.

3. NORKOLCRD is the daughter of sharehol ders Takuna
and Chi yko Bunden.

4. TSUYCBH BUNDEN is the son of sharehol ders Takuna and
Chi yko Bunden.

5 KINJYOBUNDEN is the wfe of Vce President,
Secretary-Treasurer and General Manager, Ken Bunden.

6. RyQll BUNDEN and SHU CH BUNDEN are the sons of M ce
Presi dent, Secretary-Treasurer and General Manager, Ken Bunden, and

grandsons of sharehol ders Takuna and Chi yko Bunden.
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7. JAMES LCRD, JERRY LORD, and CHARLENE LORD, are the
grandsons and granddaught er of Sharehol ders Takunma and Chi yko
Bunden.

Further facts derived frompayroll records submtted by
the Enpl oyer and fromstatenents submtted by these chal | enged
voters indicate the foll ow ng:

1. KINUYO BUNDEN worked regularly in April and May of 1987
but did not work again until the eligibility week which ended 3/5/ 88.
The payroll record does not indicate the nunber of hours worked that
week but does indicate that she had gross earning of $100. 00.
Further evidence indicates that Kl NJYO BUNDEN works in both the green
house and the packing shed, lives wth her husband Ken Bunden and with
her parents-in-Ilaw, Takuma and Chi yko Bunden, sol e sharehol ders of
the conpany on the nursery property, and takes her breaks and | unch
with her husband at their hone.

2. SHUCH BUNDEN and RyQll BUNDEN work between six and
twel ve hours a nonth; they earn approximately $1. 00 per hour. Both
live wth their father Vice President, Secretary Treasurer and
General Manager Ken Bunden and their grandparents Takuma and Chi yko
Bunden, sol e sharehol ders in the conpany, on the nursery property.
SHUJ CH BUNDEN works in both the packi ng house and the green house.
RyQJI BUNDEN wor ks excl usively in the greenhouse.

3. JAMES LORD, CHARLENE LCRD, and JERRY LCRD wor k

approxi matel y between four to twelve hours per nonth and are paid
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approxinately $1. 00 per hour. They all live in the sane resi dence
with their uncle, Vice-President, Secretary-Treasurer and General
Manager Ken Bunden and their grandparents Takuma and Chi yko Bunden,
sol e sharehol ders in the Conpany. Al three persons work in both the
packi ng shed and the green house.

4. The five children, SHUCH BQ\DEN RYyQll BUNDEN JAMES
LCRD, JERRY LCRD, AND CHARLENE LCRD, are all school aged, dependent
chil dren under the age of twel ve.

ANALYSI S AND RECOMVENDATI ON
In regard to NOR KO LCRD and TSUYCSH TY BUNDEN, the ALRB

regul ati ons provide that ineligible voters incl ude:
"The parent, child, or spouse of the enpl oyer
or of a substantial stockholder in a closely

hel d corporation which is the enpl oyer."
( REGLLATI ONS 820352(b) (5).)

As children of sol e sharehol ders Takuma and Chi yko BUNDEN
NCR KO LCRD and TSUYCSH TY BUNDEN are not eligible voters under the
above section of the Code and it is recomrended that the chal | enges to
their ballots be sustai ned.

Apart fromthe statutory exclusion of the famly nenbers
cited above, under |ongstanding National Labor Rel ations Board and
court precedent close relatives of nanagenent, particularly those in
closely held famly busi nesses, have been excl uded from bar gai ni ng
units on the basis that because of their special status as famly
nenbers their interests are nore closely aligned with famly interests
than with the interests of other enployees in the unit. That policy

was recently approved by the Suprene



Qourt of the Lhited States in the case of NLRB v. Acti on Autonotive,

Inc. 118 LRRM 2577 (1985) . I n uphol ding the Board policy in that

decision, the Court found that it was not necessary to show t hat
the disputed famly nenbers enjoyed special on the job privileges to

warrant exclusion fromthe unit.

dting the Board's decision in Parisoff Drive-In Market,
201 NLRB 813, 314, 82 LRRM1342 (1973), the Qourt noted that

"Cl ose relatives of nmanagenent, particularly those who live with an
owner or manager, are likely to ' get a nore attentive and sensitive
ear to their day-to-day and | ong-range work concerns than woul d
other enpl oyees.” The Gourt further noted that "it is reasonable
for the Board to assunme that the famly nmenber who is significantly
dependent on a menber of managerment will tend to equate his
personal interests with the business interests of the enpl oyer.™
The Gourt pointed out that "t he presence at union neetings of close
relatives of managerment could tend to i nhibit free expression of
views and threaten the confidentiality of union attitudes and
voting."

Significantly, the Gourt did not find that the Board's
policy in excluding such relatives ran afoul of the nandate that
the Board remain neutral in representation elections. The Court
stated, "Strictly speaking, the Board does not exclude a famly
menber froma bargaining unit because he is likely to vote agai nst
the union. Rather the famly menber is excluded, if at all,
because the Board determnes on the basis of objective factors that

he | acks common interests with fell ow enpl oyees who

-5-



are not sorelated.”
In Pandi ck Press M dwest, Inc. 251 NLRB 473 (1980) the
Nat i onal Board applied this policy and found that the daughter of the

corporate enpl oyer's president was ineligible to vote even though
her father had virtually no ownership in the conpany. The daughter
lived at the home of her father and "presumably has daily contact
with him. " The Board concluded that the daughter:

. "Has access to management whi ch, although

it may not always result rn easily indentifiable

special privileges gives her a status an area of

interest distinct fromthat of other enployees.

Accordi ngly, we conclude that, as the daughter

of the Enployers hi ghest managenent _

representative in Chicago, Cathyan Garippa does

not share a comunity of interest with the rest

of the unit, and her inclusion in the unit would

inhibit the other enployees from enjoying the

"fullest freedomin exercising the rights

gwé%a?tegd by this Act."' as provided In section

The undersigned finds that the precedent of the nationa
Board, affirmed by the Supreme Court with respect to its policy
dealing with the unit placenent of relatives of management, is
peculiarly suited to a resolution of the issues presented in this
case.

The Agricultural Labor Relations Act was nodeled after the
National Labor Relations Act and the ALR3 "shall follow," where
applicable in the agricultural setting, precedent of the National
Labor Relations Act. (California Code of Regulations, Title 8
§1148.). The rationale of the Board in its policy regarding the

eligibility of relatives of managenment as expl ai ned
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by the highest court, is equally applicable, inny view, in

resol ving representation issues in the agricultural |abor forum The
purpose of the Act in granting workers in the agricultural area the
fullest freedomin exercising their rights under the Act woul d be
no | ess inhibited by including close relatives of nmanagenent in
bargai ning units than it woul d be under the NLRA. '

Turning to the remaining famly nenbers whose ball ots were
challenged in this case,-it is clear that Kinuyo Bunden, the wfe
of Vice-President and CGeneral Manager Ken Bunden shoul d be excl uded
fromthe unit. Her husband is the sen of the sol e sharehol ders and
I's apparently the chief operating nmanager of the Enpl oyer, taking a
major roleinits operations. Surely, hisw fe's interest woul d
be nore aligned wth those of her husband and the famly than with
the non-rel ated bargai ning unit enpl oyees and her inclusion in the
unit woul d exacerbate the concerns of inhibiting workers' rights
expressed in the above-cited precedent. Accordingly, it is
recommended that the chal l enge to Kinuyo Bunden's ballot be
sust ai ned because of her special close famlial and dependant

rel ationship to the owners and managenent of the Enpl oyer.?

The ALRB has recogni zed the applicability of the NLRB's "Speci al
Status" rationale where it was raised with regard to chal |l enges of
relatives of managenent. Kern Valley Farns, 3 ALRB No. 4 (1977).

’The decision in Mnka Kuramura, 3 ALRB No. 86 (1982) does not
warrant contrary result. In that case there is no show ng that the
i ssue of NLRB policy was raised or argued. Nor is there any factual
di scussi on of dependency factors as exist here.

-7-



The five mnor grandchildren of the owners, SKUCH
SUNDEN, RYQJl BUNDEN, JERRY LORD, CHARLENE LORD, and JAMES LCRD are
clearly dependent upon their parents and other famly nmenbers who
own and nanage the Enpl oyer's business. They live in the same
resi dence wth themand are enpl oyed by their father or uncle as the
case nay be. Mreover, being of school age any work they perform
nust be accommodated to their school responsibilities. No doubt
their concerns "would get a nore attentive and sensitive ear"” than
those of other workers. Accordingly, because of their special status
based on their close famlial relationship, they are concluded to
be not eligible voters and it is recommended that the chall enges to
their ballots be sustained.

The follow ng six persons were chal |l enged by the Enpl oyer
as bei ng commerci al packi ng shed workers and t herefore non-

agricul tural workers:

RAUL CERVANTES ERNESTI NA PSREZ JI MENEZ
MANUEL PEREZ ALFARO H LDA ALFARO PEREZ
GERARDO GARCI A SATO RODOLFO PEREZ ALEJO

The two issues involved in resolving the question of
eligibility of these voters are:

1. Wether a sufficient portion of the business activity
of the Enpl oyer is comrercial rather than agricultural and
therefore under the jurisdiction of the National Labor Relations
Board and;

2. |f such comrercial activity does occur at Bunden

Nursery, do the above naned workers engage in such activity to an
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extent so as to deprive themof their agricultural status.

In the Enpl oyer's Response to the E ection Petition the
Enpl oyer states that a portion of it's business activity was in
fact commercial activity as "i t has purchased nunerous flowers and
horticulture naterial fromother growers which Bunden then packs,
sells and ships to whol esal ers and retail ers throughout the Uhited
States and also into Canada and Japan." The Enpl oyer then |isted
fourteen growers fromwhomit purportedl y nade such purchases
during the last year. The Enpl oyer declined to submt specific
evi dence of purchase orders, sales receipts or any other
docunentation to support its claimof a comrercial flower packing
operation. |In the absence of such docunentation prior to the
election of March 17, 1988, the Regional Drector rejected the
Enpl oyer' s request to dismss the el ection petition and to inpound
the ball ots.

ANALYSI S AND RECOMVENDATI ON

The Enpl oyer has subsequently declined to submt any
further evidence or docunents pursuant to the chal | enge bal | ot
i nvesti gati on which woul d specifically support its clai mof
) . . - 3/
operating a commercial packing facility.

An agent of the undersigned investigated the nature and

3The Enpl oyer has raised the issue of its commercial activity and
its anticipated expansion in that area in connection with the peak
argument it makes inits (bjections to the election submtted to the
Executive Secretary of the ALRB. It argues that upon construction
of an expanded facility it anticipated purchasing 25%to 50%of its
products from ot hers.
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extent, if any, of the clained flower and related purchases by
Bunden from other growers. The investigation disclosed that
several of the listed growers clainmed to do no business at all with
Bunden. Only two of the growers contacted acknow edged sone sal es
to Bunden and these were mnor purchases made by Bunden over several
years time.

Evi dence from enpl oyees indicates t hat, on occasion, the
nursery may purchase a box of ferns or other material which is then
used as an adornnent with the packed Bunden fl owers.

The Enpl oyer requests that the Region consider the decision
in HMFl owers,Inc. 227 NLRB 1183 and ot her decisions as a basis

for finding that its commercial activity places it under the
jurisdiction of the NLRB. It also asserted it would file a petition
(RM) with the NLRB. There is no evidence that such a petition has

been filed. In HMFlowers, Inc. the facts indicated that " at

| east half of the flowers processed by the enpl oyer were grown by or
purchased fromunrelated growers." In other cases cited by the
Enpl oyer there was specific evidence adduced as to the extent of
"comercial" activity engaged in by the respective enployers. No
such evi dence has been presented with regard to Bunden Nursery,
Inc. Nor is there evidence fromother sources show ng specific
percentages of purchases fromthem At most, the Enployer has
mada general assertions regarding purchases and has argued inits
"peak issue" objections that such purchases would increase. There
is also evidence that all the workers are simlarly classified and
performwork in both areas.
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Accordingly, in the absence of any specific evidence of
pur chases fromothers which would constitute comrercial activity
whi ch the Enpl oyer presunmably woul d have in its possession, it
cannot be concl uded that the Enpl oyer has rai sed any nmaterial issue
with respect to its contention that the packing shed is a
"commercial" operation, and the enpl oyees therein are
nonagricultural. Accordingly, it is reconmended that the chall enges
to the ballots of RAUL CERVANTES, ERNESTI NA PEREZ JI MENEZ, NANUEL
PEREZ ALFARQ (ERARDO GARA A SOTQ H LDA ALFARQ and RCDOLFO PEREZ
ALEJO be overruled and that their ballots be opened and count ed.

The Uni on chal l enged JCBE LU S PEREZ as a supervi sor. The
Enpl oyer in its Response to the Petition indicated that JCSE LU S
PEREZ is a commercial enployee but it did not challenge hi mas such
at the election. Statenents from enpl oyees show that Perez is the
"foreman” and directs enpl oyees and can recomrend di sci pline. The
Enpl oyer asserts that Perez |acks supervisory indicia. As thereis
conflicting evidence as to the duties and responsibilities of JCBE
LUS PEREZ, a final determnation of his status, if necessary,
shal |l be held in abeyance pendi ng the out conme of the el ection, based
upon the sustai ned and overrul ed chal | enged bal | ots di scussed above.

Pursuant to the provisions of Section 1142( b) of the Act
and Section 20393(a) of the Galifornia Code of Regul ati ons you nmay
file a request for reviewof this Challenged Ballot Report with the

Board within five ( 5) days of service upon you. The
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request for review shall set forth with particularity the basis of
t he request and shall be acconpani ed by evi dence and | egal
argunents which you contend support the request. It shall be
acconpani ed by evidence that the aforenenti oned naterial has been

served upon all other parties.
—t .r \._. - »”} / .r?.'.,l . .,/
Dted lugpusl 2,1754 st KK T L
' DONAD J. SALINS

Regi onal Director .
Agricultural Labor Relations
Boar d
112 Boronda Road

Sal inas, CA 93907
(408) 443-3161

*
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